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STATE OF NORTH CAROLINA

MECKLENBURG COUNTY

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
08 CVS 22640
REGIONAL PROPERTY DEVELOPMENT CORPORATION and LANCASTER INDUSTRIAL PARK, LLC,

Plaintiffs,

v.

MARK CARPENTER, ANDREW JACOBSON, STEVE JACOBSON, SCOTT COOK, and REGIONS BANK,

Defendants, 

And

REGIONS BANK AND SCOTT COOK,

Third-Party Plaintiffs,

v.

LAWRENCE J. SHAHEEN AND J. MICHAEL SHANEEN, Individually,

Third-Party Defendants.
 












ORDER

	THIS MATTER is before the Court upon the following Motions:  (1) Motion of Defendants Mark Carpenter, Andrew Jacobson, and Steve Jacobson (the “Individual Members”) to Dismiss Amended Complaint (“the Individual Members’ Motion to Dismiss”); (2) Motion of Defendants Scott Cook (“Cook”) and Regions Bank (“Regions”) to Dismiss Amended Complaint (“Cook and Regions’ Motion to Dismiss”); (3) Alternative Motion of Defendants Cook and Regions to Stay Proceedings (“Cook and Regions’ Motion to Stay”); and (4) Plaintiffs’ Conditional Motion for Leave to Amend its First Amended Complaint (“Plaintiffs’ Conditional Motion to Amend”).
	The Individual Members’ Motion to Dismiss and supporting brief argue that:  (1) the direct claims purportedly asserted by Plaintiff Lancaster Industrial Park, LLC (“Lancaster”) should be dismissed because such action was not authorized by Lancaster’s managers, as required under Lancaster’s Operating Agreement; (2) the purported derivative claims alleged by Regional Property Development Corporation (“Regional”) on behalf of Lancaster should be dismissed for failure to allege demand, as required by section 57C-8-01 of the North Carolina General Statutes when filing derivative actions; and (3) all claims alleged against the Individual Members should be dismissed pursuant to Rule 13(a) of the North Carolina Rules of Civil Procedure and the prior pending action doctrine.  (Br. Supp. Individual Members’ Mot. Dismiss 1.)
	 Cook and Regions’ Motion to Dismiss and supporting brief argue that Plaintiffs’ claims should be dismissed because (1) Regional lacks the authority to file suit on behalf of Lancaster; (2) Plaintiffs have failed to properly assert a derivative lawsuit in that they have failed to allege demand; (3) the doctrine of res judicata bars Plaintiffs’ individual claims against Regions; and (4) alternatively, the prior pending action doctrine requires that Plaintiffs’ claims be dismissed.  (Br. Supp. Cook and Regions’ Mot. Dismiss 2.)
	In their Motion to Stay, Cook and Regions argue that this matter should be stayed because the judicial interpretation of Lancaster’s Operating Agreement is presently before the Mecklenburg County Superior Court in a claim made by three (3) of the four (4) members of Lancaster in case number 08 CVS 22823.  (Br. Supp. Cook and Regions’ Mot. Dismiss 2.)
	Plaintiffs concede they may not pursue individual claims on behalf of Lancaster and specifically disavow any such claims.  Plaintiffs also seek leave to amend their First Amended Complaint “if, and only if, the Court determines that the First Amended Complaint fails to meet the derivative action pleading requirements of [section] 57C-8-01 [of the North Carolina General Statutes].”  (Mot. Amend 1.)
After considering the Motions, the briefs of the parties, and the papers filed therewith, the Court concludes that Plaintiffs have failed to comply with the demand requirements for filing a derivative action, pursuant to section 57C-8-01 of the North Carolina General Statutes.  All other grounds pressed by Defendants in their Motions to Dismiss, however, lack merit, as does Cook and Regions’ Motion to Stay.  It is, therefore, ORDERED that:
{1} Plaintiffs’ First Amended Complaint is DISMISSED for failure to comply with the demand requirements for filing a derivative action, but such dismissal shall be with leave to amend.  Plaintiffs shall have ten (10) days from the date of entry of this Order to serve a further amended pleading.  Thereafter, Defendants shall plead or otherwise respond in accordance with the North Carolina Rules of Civil Procedure and the Business Court Rules; and 

{2} Cook and Regions’ Motion to Stay is DENIED. 
	
	This, the 23rd day of March, 2009.


/s/ Albert Diaz
Albert Diaz
Special Superior Court Judge

